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| have been asked to talk with you concerning the status of research
on tenure and governance under collective bargaining. | do not come here
as a representative of any particular point of view, but rather am in the
role of an independent researcher and will attempt to summarize the state of
knowledge concerning these two important phenomena. | will attempt to be
very careful in attaching ''probability statements'' to the comments | make.

My remarks will begin by citing some ''facts' about the current status
and growth of faculty bargaining. The paper then will outline briefly the
three maior bargaining philosophies that appear to be prevalent and go on
to discuss the tenure situation nationally and more specifically as it
relates to collective bargaining. The concluding section of the paper dwells
on governance and collective bargaining, and specifically the evolving re-
Iation§ between academic or faculty senates and unions on individual campuses.

The paper is based on a variety of studies on collective bargaining but
draws quite heavily on studies being supported by the Carnegie Corporation
and performed by James Begin in New Jersey, Walter Gershenfeld and myself

in Pennsylvania wnd Joe Garbarino.

The Numbers Game

Several points about the nature, growth and current status of faculty
collective bargaining are relevant for backgrcund purposes. First, collective
bargaining with faculty is a relatively recent phenomena which has spread
from only five campuses in 1966 to approximately 338 at the close of the 1974
academic year. Since the development of academic bargaining is so recent,
it is difficult to talk about trends and impact on governance with any degree

of certainty.
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As of June, 1974, there were approximately 259 single and/or multi-
campus colleges and universities which had experienced faculty collective
bargaining elections. These elections resulted in the certification of
228 bargaining units covering 338 campuses and 32 cases (142%) of no
represenrtative victories. (Chronicle, Juniaép, 1974, p. 24).

Secona, collective bargaining has occurred primarily in public, two-
year institutions. Two hundred ninety seven (88%) of the 238 campuses
with faculty bargaining agents are public and 201 (59%) are two-year campuses.
Faculties in private institutions have not adopted collective bargaining
~#ith the fervor of their colleagues in the public sector. |

Third, preliminary evidence suggests that the growth rate of faculty
bargaining leveled off and perhaps even declined during the 1974-75 year.
| expect that the 74-75 year will be slow but that the 75-76 year will
show a significant spurt in new activity. As you know, collective bargain-
ing is heavily concentrated in states or municipalities with public employee
bargaining legislation. Approximately 82% (278) of the unionized campuses
are located in 9 states. New York, Michigan, New Jersey, Pennsylvania,
Washington, 11linois, Minnesota, Wisconsin, and Massachusetts. Several of
these states had approached the saturation point for bargaining activity
in the public sector by 1973. !n New York, for example, 95% of the states'
public institutions had alrzady been organized. The corresponding figure
for Michigan was 76%, for New Jersey 92%, and for Pennsylvania 69% (Begin,
1974, p. 79). It is not surprising then that there was a slow-down during
the 1973-74 year. The temporary nature of this trend, however, is w:tnessed
by the recent incidence of legislative activity in the area of public employee

reiations in 27 of the 30 ciates which do not currently have enabling legislation.




3
There can be little doubt that if ard when the necessary legislation takes
effect in such states as Florida, California, Wisconsin, Colorado, Washington,
and lliincis there will be rapid expansion uof the number of unionized campusés.
It is also possible that tne federal government will extend the NLRA to
public employees and this will lead to rapid growth of faculty bargaining in

states which do not have enabling legislation.

Bargaining Philosophies

There is a great deal of variability in the contracts and in s:bjects
being negotiated at the over 200 institutions with faculty bargaini--
units. This variability can be usefully classified into three major
bargaining philosophies or categories of contract content (Bucklew, 1974).

The first type is the limited bargaining philosophy. In this particular

sitvation, the collective bargaining contract is basically limited to
employment issues such as wages, fringe benefits, leaves, and working
conditions. In this type of contract there tends to be little or no con-
tractual reference to governance matters. The prime examples of such contracts
are those in effect at Central Michigan University and Rutgers University.

The second major type is called structural bargaining. It differs

from the first in that the s:cope of issues treated in the contract is broader.
Under structural bargaining, the issue may be treated in the contract but in
structural terms only. There would be nn reference to controlling policies
or the criteria to be used in decision making. For example, the contract

m2y specify the calendar whereby tenure decisions have to be made but include
no reference to tenure pclicies or the criteria to be used in arriving at
tenure decisions. In this type of contract, workload provisions may appear

but be in such general language as '‘workload shall at all times be reasonable."



The third type of bargaining philosophy is called comprehensive bargaining.

In comprehensive bargaining, the scope of issues treated in the contract is
broad, and they are handied in both procedural and policy terms. These contracts
may incorporate such documents as faculty handbocks, board regulations, and
3 variety of other institutional documents into the contract, and thereby make
them binding. The more noted contracts of this nature are at the Pennsylvania
State Colleges, and several of the Massachusetts State Col leges.

| hope we are able to keep these three major bargaining philosophies

in mind as we discuss tenure and governance under collective bargaining.

Tenure
The Keast Report has defined tenure as an arrangement under which acadenmic
(faculty) appointments in an institution of higher education are continued

untii retirement for age or physical disability, subject to dismissal for

adequate_cause or unavoidable termination on account of financial exigency or

change of institutional program. A survey conducted for the Keast Commission

in April, 1972, showed that tenure plans were in effect in 100% of all public
and private universities and public four-year colleges; in 94% of the private
cclleges; and in more than two-thirds of the nations' two-year colleges. An
estimated 94% of all faculty members in American universities and colleges are
serving in institutions that confer tenure. 94% of the institutions that
responded to that survey placed no limits or tenure quotas. 872 of these insti-
tutions have some form of appeal system for non-reappointment cases, although

it is probably that most of these appeal systems end at the presidential level
(Commission on Academic Tenure, 1973).

Revievs of tenure in collective bargaining contracts have been performed




by at least two separate studies. A 1972 survey of 91 ccntracts conducted
under the auspices of the National Center for the Study of Collective Bargain-
ing in Higher Education revealed that approximatel!y 502 of those contracts
made no mention of tenure and/or oromotion. On the other hand, 30% of these
contracts had specific procedures as to how sich tenure reviews were to

be conducted (Chandler and Chiang, 1973, p. 64).

Harold Goodwin and Johr Andes, at West Virginia University, have conducted
analyses of contract content for the years 1971, 72, and 1973. The percentage
of contracts in which tenure appears has gone from 50% in 1971 to 40% in 1972
and up to 49% in 1973 (1973, p. 111). These data are very difficult to interpret,
because although tenure may not be mentioned in a contract, it may well be that
institutional policy associates rank with tenure. In this case, tenure would
be menticned by inference ~- that is promotion to associate professor would
carry tenure with it.

There are, of course, other reasons why tenure may not appear in contracts.
In New Jersey and New York, for example, ‘“enure in public institutions is a
matter of state law. It is considered by some to be superfluous to mention
tenure in contracts when this is the case.

In order to get a more realistic appraisal of the incidence and treatment
which tenure receives in collective bargaining agreements, we analyzed 31
contracts in four-year institutions for this paper. (There were only about
45 four-year contracts available in the Fall of 1974, according to the Nationa!
Center for the Study of Collective Bargaining in Higher Education. We, there-
fore, feel that 30 is a "'reasonable' picture of the national scene at this
time.)

Of the 31 agreements, 24 (B0%) make some reference to tenure, usually



either in the form of an original definition (1] contracts) or indirectly

by reference to past practices (8 contracts). Four of the contracts which
have no mention of tenure are in New York and New Jersey where state laws

are in effect. It is clear that in such instituti ¢ as the City University,
the State University of New York, and Rutgers tern. . decisions are grievable.
It would not be accurate to classify these institutions as having contracts
that have ro protection on tenure.

In one institution, Central Michigan University, the only mention of
tenure is the calendar necessary for reaching tenute decisions. The University
of Lslaware contract has nc reference to tenure whatsoever.

Thirteen of the 24 agreements whizh refer to tenure, specify the process
whereby tenure decisions are reached. Ten of the 24 agreements specify the
categories of evidence to be used in arriving at the tenure decision.

In our investigation we wanted to be able to respond to the concerns of
those who fear that under collective bargaining tenure becomes a matter of
Job security rather than protection for the exercise of academic freedom.

In 17 of the 24 agreements with tenure, there was an academic freedom clause.
In only four cases, however, was this clause directly related to tenure. One
can assume that in these cases there was considerable discussion at the table
about tenure and academic freedom. To the extent that this was not the case

at the remaining 13 institutions, the fears of some that collective bargain-

ing will lead to the separation of academic freedom from *he tenure rat.onale
may be justified.

We were interested in the extent to which collect|ve bargaining applies
binding arbitration to tenure decisions. Thirteen of the 24 contracts with

references to tenure also contain provisions for bindirg arbitration nf



grievances; hut binding arbitration applies to tenure matters in on'y 8

of these 13 contracts. In 4 of the contracts, the arbitratort ‘udgmont
specifically is limited to procedural matters. (One would have to add the
State University and the City "niversity of New York to this tigure.)

Of the il contracts with tenure references that do not have anv references
to binding arbitration, 8 provide some special appe213 procedure fer tenure.
in 5 cases certain steps of .he grievince procedure are vsed and i1n 3 cases
an administrative procedure, which is not specified in the cortract, is used.

There is also concern in the literature that collective hargainirg
will result in the "diiution" of tenure through its extension to nonfacuity
titles. In 13 contracts that we loukad at, tenure was extended to librarians.
In 5 contracts, part-time faculty received some type of tenure, normally re-
ferred to as continuing zontracts. In no contracts that we examined did we
find any tenure quotas.

Tenure status does provide some protection in periods of retrenchment.
Retrenchment provisions were contained i~ 12 of the contracts we exariined
and 9 of those contracts gave special status to tenured faculty in times
of retrenchment,

These data raise as many questions as they answer. Fer example, | am
not aware of any studics which answer definitively the question of whether
tenure is easier or harder to get under systems of collective bargaining.
From the studies of grievance procedures in SUNY and CUNY which now exist,
it is clear that prometion and tenure decisions are the single greatest

cause of grievances.

Governance and Collective Bargaining

To the extent that collective bargaining agreements go beyond strictly

(€] 9




wages and fringe benefits and facuity perquisites, they enter into the realm
of governance. One of the basic reascns why governance is such a volatile
issue in higher education is because of the tradition which dictates thet
facul'y have . major role in many of what indusitrial conce~ns would call
management functions, namely planning and staffing. In addition, the basic
functions and missions of the institution are in the hands of facu'ty, whose
professional juagment is crucial to their eftect:veness.

Governance in collective bargaining contracts takes many forms. Approxi-
mately 25% of the contracts in effect at jresent in highur education have
some provision ror the formatiun of joint faculty-adminictrative committees
to handle a variaty of issues. A typical clause would read as follows:

"The presently constituted organizations of th2 university (e.g., the uni-
versity senate, facul'y councils, department:] rersonnel and budge: committees,
etc.) or any other or similar body composed in whole or in part of the faculty,
shall continue to functior at the university provided that the action thereof
may not directly or indirec®ly repeal, rescind or otherwise modify the terms
and conditions of this agreement."

Another typica! clause recds as follows: ''The board and the bargaining
unit agree on the desirability of involving the faculty in formulation of
college policies. This shall be accomplished at evcry practicable level.

A guiding principle in this process is that those affected by a policy, in-
cluding the community, shall have a proprrtional voice in the deveiuvpment of
that policy. A formal part of this procedure will be the establishment of
joint faculty-administration committees."

In conjuncticn with the in-idence of faculty participation in governance

clauses, you should be aware that it !s quite customary that a management
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rights clause appe.r in contracts. Two separate studies have shown that
between 683 to 753 of all contracts have such clauses (Chandler and Chiang,
1973 and Goodwin and Andes, 1973, p. 101). A typical clause would read as
folliws: “muthing in the agreement sh:ll derogate from or impair any power,
right or duty heretofore possessed by the board or by the administration
except where such right, power or duty is specifically limited by this
agreement."’

To my knowledge, there are no studies which {dentify the exient of
contractual obligation on the part of administrators and faculty for joint
involvement in such matters as the selection of department cheirmen, deans
and presidents. Individual contracts have, of course, guaranteed faculty
participation in such matters.

The major debate natiorally concerning the impact of collective
bargaining on faculty participation in governance centers around the re-
lations which have or will develop between academ!~ senates and unions.
| would like to address the remainder of this paper to that relationship.

Most institutions of postsecondary education have some type of organization
which is akin to a senate. A recently conducted survey shows that about 40%
of the institutions in the country have a campus senate composed of faculty
administrators and students (Hodgkinson, 1974, p.8).

In a soon to be published book on faculty unions, Joe Garbariro has
classified union-senate relationships as being of *hree types: cooperation,
competition, and co-optation (Garbarino, 1974).

Garbarino concludes that in the opinion of most observers, the most
common relationship between unions and senate has been one of cooperation or,

at a minimum, coexistence. Garbarino's research shows that cooperation has
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been the dominant style at single campus and main branch institutions where
administrative structures are simple and unions are essentially guild unions

of regular rank faculty. Senates and unions are least couperative and

most competitive in the bargaining units of large complex institutional

systems with comprehensive unions and these include a majority of all uninnized
faculty members. Even in these large systems the relations between loca!
Carmpus senates and local branches of the union are often quite cooperative.

One factor that makes the cooperatich work, according t» Sarbarino, has
been a ratural division of labor where senates clearly are most active in
academic matters and unions are most active in personnel! and money matters.

In those institutions where senates tend to be competitive with unione,
the union is often perceived as a means for supplanting the current power
holders reflected in the traditional senate le-dership. This is most likely
to occur when a union representing a comprehensive bargaining unit faces a
faculty senate which has traditionally excluded non-teaching professionals
anc others from its membership. When faced with a choice between two different
representatives of the faculty, administrations usually show a clear preference
for the senate version, thereby bringing latent competition to the surface.

There are a number of institutions which have used cocptative means to
resolve the senate-union dilemma. This may be simplistically identified as

collegiality by contract. In a cooptative environment the primacy of the union

is acknowledged and the distribution of subject matter among the various types
uf procedural mechanisms is negotiated between representatives of the union and
the administration. The authority of the senate then is presarved by specific
inclusion in a contract.

Of course, there are many versions of cooﬁtation in which certain aspects

of the negotiated agreement involve senatc review. For example, the
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contvact at Temple University establishes certaiun review rights for Senate
commi ttees. The administration cannot change policies without concurrence
from the Senate.

There is little empirical! evidence about the relationships between
senates and unions. The studies being conducted in the state of New Jersey
and Pennsylvania are beginning to shed some light on this troublesome question.

In response to a maiied questionnaire, institutions with faculty bargain-
ing in Pennsylvania were asked to indicate the impact collective bargaining
has on the senate. 20% indicated that it was too ecrly to tell what the
impact was, 30% indicated that the senate has been dissolved ¢ince collective
bargaining was adopted, 35% said that the senate had been weakened by col-
lective bargaining and 15% indicated the senate had not been weakened by
collective bargaining. These are administrative views and may be bias in
this regard. . the coming year field trips will be made tr each of the
institutions in order to provide  more detailed set of da'a relative to
these responses.

Dr. James Begin has been studying the evolution of collective bargaining
in New Jersey for the last 3 or 4 years. In his studies he has found no
traditional union model in New Jersey. That Is, in no case has the union
substituted completely for traditional faculty participation mechanisms.

His conclusions are important and should be quoted in their entirety.

""The consensus appears to be that the growing formalization of bargaining
agent-senate relationships has enhanced the development of cooperative rather
than competitive relationships between these decision making forums. Without
such relationships, agreeing to refer issues through traditional forums is a

somewhat risky business for bargaining agents. This is because there is no
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guarartee that a senate which might contain different constituencies. . .
will produce results which are acceptable to the bargaining as..nt' (Begin,
1974, p.12).

According to Begin what seems to be occurring at a number of institutions
is that the relationship between the administration ahd the senate has become
more independent. Senates have startad to act rather than react often with-
out consulting the administration prior to acting. According to Begin (p.17).

"It is evident that the type of bargaining agent-senate relationship
a particular bargaining agent is willing to )jve with, is directly related
to the degree of security it feels it needs against unilateral administrative
decision making. An adversary bargaining relationship tonds to intensirty
the need for a bargaining agent to exert greater control over traditional‘

senates."

s _the senate an emplover dominated or company union?

| would like to close my remarks by calling ybur attention to a rather
important piece of li.igation which is now pending. An N.E.A. affiliate
at The Pennsylvania State University has charged the administration with
") fingging. encouraging and dominating the University Faculty Senate
as a company unicn which will engage in collective bargaining activities as
the exclusive voice ot tte faculty in University-wide affairs. . .,»" and with
'"(2) promising economic and other benefits to discourage its employees from
exercising freedom of choice in their seiection of a collectjve bargaining
representative; and {3) reconstituting the University Faculty Senate as a
favored, competing alternative to the employee organization in order to

convince vmployees that ecoiamic and other benefits can be ohtajned from the
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University without formal collective bargaining under Act 195."
The case raises some very Important issues. It is clear, in my view,

that a faculty senate is a labor organization as defined in section 2 (5)

of the National Labor Relations Act. Under that act the term labor
organization means "any urganization of any kind or any agency or employee
representation committee or plan in which employees participate and

which exists for the purpose of dealing with employers concerning grievances,
labor disputes, wages, rates of pay, hours of employment or conditions of
work (Kahn, 1973, p. 147)."" 1t is my understanding that in the State Uni-
versity of New York unit deiermination hearing the senate was ruled to be

an employee organization.

The real issue is whether or not a senate gets unfair assistance from
the administration and whether or not it is employer dominated.

It is typical that an academic senate would receive substantial financial
support from the administration. For example, the budget of the Academic
Senate at The Pennsylvania State University is $73,000 a year. The Pennsylvania
Labor Relations Board will have to answer the very hard question as to whether
this financial support constitutes unfair assistance.

The second major issue is that most senates have administrators as
members. Does membership in the senate and on senate commi tteesconstitute
evidence of employer domination?

Labor scholars have long argued that senates were labor organizations
and that the only thing needed to be tested was the last two issues. The
appropriate test is for a union to file an unfair labor practice charge
against the administration on these grounds. The case is increasingly

important in that it may force more faculty senates to constitute themselves
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as unions and stand for elections. Another alternative would be for a

board to rule that those matters which are within the scope of negotlations

of the prevailing statute must be treated through a union -- e.g., that past

practices are in effect illegal when an act is passed and matters with

which Senates have traditionally dealt are within the scope of bargaining.
It is clear that the next year or so will result in some crucial

decision relative to the future of union =-- senate relations. It is an

exciting time to be a student of higher education and collective bargaining.
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